
STATE OF MINNESOTA 

COUNTy OF RAMSEY 

DISTRICT COURT 

SECOND .JUDICIAL DISTRICT' 
.,.' , 

. '.:'.:; 

In re a Petitio~ for lristriictions to 
Construe Basic ~solution 876 of 
The Port Authority of the City of 
8t. Paul. 

FILED 
Court File' Nos. 62·C2·02-200043 

62-CX-04-200070 
62·C5-06 .. 200031 , 

JUN 1 8 2010 

COURT ~INISTRATOR' 
BY - , L<b', DEPUTY 

ORDER 

The above-entitled matters came on for hearing on Febniary 24, 2010 before the 

, Honorable Teresa R. Warner, District Court Judge, 1070 Ramsey County Courthouse, 15 W. 

Kellogg Blvd., St. Paul, Minnesota on remand from the Minnesota Supreme Court to ' 

determine whether, considering all attendant circumstances, the Objecting Bondholders' 

Motion to Vacate the 2002 and 2004 Orders was brought within a reasonable time. Post 
. . -. ' ," 

. ". 

hearing~~mor8nda were sublllftted,and the matter taken under advisement March 22, 2010. 

Scott G~ Knudson, Esq., Briggs and Morgan, P.A., 80 South Eighth Street,Suite2200, 

Minneapolis, MN 55402, Robyn Hansen, Esq., Leonard, Street and Deinard, P.A., 150 South 
, ' 

Fifth Street, Suite 2300, Minneapolis, Ml'~ 55402, a."ld Eric D. Larson, Esq.; General Counsel 

and AssistantCity Attorney, 1900 Landmark Tower, 345 st. Peter Street, ~t. Paul, MN 55102 

appeared on behalf of the Port Authority of the City of st. Paul. 

Phillip A. Cole, Esq., Keith J. Broady, Esq., and Brett P. Clark, Esq., Lommen, Abdo, 

Cole, King and Stageberg, P.A., 2000 IDS Center, 80 South 8th Street, Minneapolis, MN 

55402, appeared on behalf of the Objecting Bondholders. 

Based on all of the files, ,records, proceedings, and,post.,.hearing submissions: 

IT IS HEREBY ORDERED THAT:' 

1. The October 8, 2002 order in file number 62·C2-02-200043 is VACATED; 
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2. The October 22,2004 order in file number 62-CX-04-200070 is VACATED; 

3. The attached· memorandum is incorporated herein and made part of this order; 

" 

THERE IS NO JUST REASON FOR DELAY, 

LET JUDGMENT BE ENTERED ACCORDINGLY. 

By the Court: 

< tD2lA)O-A_~~ 
Teresa R. Warner 
Ramsey CountY District Court Judge 
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MEMORANDUM 

The Port Authority of the City of St. Paul ("Port Authority") issued a series of revenue 

bonds under Basic Resolution 876. In 2002 and 2004 the Port Authority filed petitions for 

instructions regarding Basic Resolution 876. the District Court issued orders granting the 
, ' 

petitions and allowing the Port Authori,ty t~ take certaiiJ. actions, including recovering 

expenses from prepaid net revenues and'special funds, conducting a Dutch auctiori, and 

adjusting the payment dates for principal and mterest. In 2006, the Port Authority filed a 

petition seeking permission to liquidate the ~76 bonds. A group of bondholders objected to 

the 2006 petition and also sought to vacate the 2002 and 2004 orders. This Court found that it 

had Jurisdiction over the Port Authorit"i~S petitions and issued an order m-anting the 2006 . ....-
petition. This Court denied the Objecting Bondholders' Motion to Vacate the 2002 and 2004 

orders on the grounds thatjurisdi'ction was proper. The Objecfulg Bondholders appealed. On 

September 10, 2009, the Minnesota Supreme Court held that the district court did not have i~ 

rem jurisdiction over the 876 bonds. The Supreme ,Court reversed and vacated this Court's 

Order granting the 2006 petition, and held iliat the 2002 and 12004 orders were void, hqt 

declined to vacate ~em, stating: 

although we recognize that the district court never had and still does not have in 
rem jurisdiction over the 876 Bonds, we believe that the question of whether 
appellant's motion to vacate was made within a reasonable time is better 
addressed by the district court because this record is not sufficient for us to 
properly determine all attendant-circumstances. In re A Petition/or Instructions' 
to Construe Basic Resolution 876 o/the Port Authority o/the City o/St. Paul, 
772 N. W.2d 488, 496 (Minn.2009) (rehearing denied l'lov~ 6, 2009). ' 

The Supreme Court remanded the matter to the district court for a detenninatiQn on 
, , , 

whether, considering all attendant circumstances, the Objecting Bondholders~ Motionto 

Vacate the 2002 and 2004 orders was brought within a reasonable time. To ensure the 

existence of a sufficient record, this Court allowed the parties to pres~nt additional evidence at 
, " 
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a February 24,2010 hearing regarding the circumstances attendant to the motion to vacate. 

The Objecting Boridholders submitted exhibits ~d presented the testimony of Patrick Dean. 

The Port Authority submitted exhibits and presented :the testimony of Laurie Hansen and Dr. 

Gary Gibbons. The Court received the Affidavit of Dan Sheff pursuant to a stipulation by the 

parties. The Objecting Bondh~lders also filed a Motion for a Temporary Restraining Order, 

but a record was made at the February 24, 2010 hearing that the 'fRO motion wa~ subsumed 
, , , 

by the Motion to Vacate and the TRO motion was:not argued'on the ~ecord. 

Minnesota Rule ot Civil Procedure 60.02 permits a party to move to set aside a final 

judgment if that judgment is void. Minn.R.Civ.P.60.02(d). The rUle also requires that the 

motion be made within a reasonabie tillie. :Mirm.R.Civ.P.60.02. The Supreme Court 

addressed the vacation of void orders in Bode v. Minnesota DNR, 612 N.W.2 862, 870 

(Minn.2000). Prior to Bode, courts did not apply the reasonableness requirement to motions 

to vacate a judgment for lack of subject matter jurisdiction. Bode at 869. The general rule 

was that motions to vacate judgments for lack of subject matter jurisdiction could be brought 

at any time. [d. The Bode Court read ~e timeliness ~equirement into the rule and concluded 
, " 

that direct attacks on ajudgment based on lack of subject matter jurisdiction must be brought 
. ..' 

within a reasonable time. [d. at 810. The Bode Court defined reasonable time, stating: '~what 

is a reasonable time must be determined by considering all attendant circumstances such as: , 

intervening rights, loss of proof by or prejudice to the adverse party, the commanding equities 
, ' 

of the case, the general. desirability that judgments b~ final and other relevant factors." Id. 
, , 

(internal quotfl:tions omitted). 

, The Objecting Bondholders initially filed their Motion to Vacate 2002 and 2004 

OIders on October 20, 2006. The Objecting Bondholders argue that the void 2002 and 2004 

orders should be vacated because, the moti~ns to vacate were only filed 2 and '4 years after the 
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filirig of the orders arid beCause there are no extraordinary circumstances under Bode that 

would justify a departure from the general rule that void orders are vacated. 

The p.ort Authority agrees that Bode is applicable, but also asserts that a party seeking 

relief under Minn.R.Civ.P. 60.02 has the burden to establish (1) a reasonable case on the 

merits; (2) a reasonable excuse for the failure to act; (3) action with due diligence after 'entrY 

ofjudgment; and (4) lack of prejudice to the opposing party, pursuant to Finden v. Klaas, 268 

Minn.268, 271 (1964). The Port Authority argues that the Opposing Bondholders have not . . 

met their burden on the Finden factors and req~ests that this Court deny' the motion to vacate 

the 2002 and 2004 orders. 

This Court disagrees with Port Authority's assertion that an analysis of the Finden 

factors is necessary. Bode is clear that in: considering whether a void order should be vacated, 

the analysis is whether, considering all attendant circumstances, the motion to vacate was 

brought within a reasonable time. ld; a~ 870. The Supreme Court's remand language'~as 

consistent with Bode. The Finden factors are appropriate when considering whether a party is 

entitled to relief from a judgment. The Supreme Court has already held the 2002 and 2004 

judgments void. There is no reason for this Court to consider whether the. Opposing 
. . 

Bondholders have a reasonable case on the merits. The Finden factors are only relevant.in so 

far as theY'are attendant circumstances to the motion to vacate, and are therefore covered by a 

Bode analysis. This conclusion is further supported by the decision in Fallon v. Hogenson, 

2009 WL 2498Q99 (Miim.App.2009), where the Court of Appeals addresses both Bode and . 

Firrden. The Court of Appeals cond~cts a Bode analysis in addressing appellant's argument 

that the judgment is void for lack of subject matter jurisdictio~ under Minn.R.Civ.P. 60.02(d). 

After finding that jurisdiction was proper, the Court later conduqts a separate Finden analysis 
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in addressing appellant's argument that he,was entitled to relief from judgment on the basis of 

excusable neglect under Minn.R.Civ.P. 60.0~(a). 

In considering all attendant circumstances, this Court finds tIlat"the Objecting 

Bondholders' Motion to Vacate the 2002 and 2004 Orders was brought within a reasonable 

time. The 2002 Order was issued October 8, 2002 and a notice of entry of order was filed the 

next day. The 2004 Order was filed on October 22, 2004. No notice of entry of order was 

. filed. The Objecting B,ondholders' Motion to Vacate the 2002 and 2004 orders was filed on 

October 20,2006. The Objecting Bondholders raised the issue of subject matter jurisdiction 4 

years after the 2002 order was issued, and 2 years after the 2004 order was issued. In Bode, 

the appellants did not contest the issue of subject matter jurisdiction until 18 years after 

initiation or'the litigation afissue and 12 years after the final entry of judgment. Here, delays 

of 4 years and 2 ye8!sare not so long that they vioiate the general desirability that judgments 

be final. 

In Bode, the DNR took subs:taI:1tial measures in reliance on the judgment, restoring the 
, , 

land in question to wetlands status. There are no such substantial measures in'this case. The' 

Port Authority has not established any substantial prejudice or intervening rights that would 

cause this Court to allow the void orders to stand. The Port A1,lthority asserts that it would.be 

impossible to undo the Dutch auctions and the realignment of payment dates for interest on, 
, , 

bonds. ' The Bondholders, however,. are ,not seeking the rescission of the Dutch auctions or ' 

rescission of the payment dates. The Supreme Court held that this Court had no in 'rem 

jurisdiction to approve the Dutch auctions or the payment, dates. As s~h, this Court also has 
, . 

, ' 

no jurisdiction to order the r~scission or undoing of past actions taken by the Port Authority. 

By vacating the 2002 and 2004 orders, this Court is only rescinding the previous court 
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approval of the Port Authority's petitions as there was no jurisdiction for the court to consider 

the petitions. 
, , 

In considering all of the circumstances attendant to the Objecting Bondholders' 

October 20, 2006 ,Motion to Vac~te the 2002 and 2004 Order~, this Court finds that the 

Motion to Vacate was brought within ~ reasonable time. In accordance with this finding and 

the Minnesota Supreme Court's holding in In re A Petitionfor Instructions to Construe Basic 

Resolution 8'76 o/the'Port Authority o/the City o/St. P~ul, 772 N.W.2d 488,496 

(Minn.2009) (rehearing denied Nov. 6, 2009), that'the 2002 and 2004 orders were void for 

lack of subject matter jurisdiction, the 2002 and 2004 orders are vacated. 
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